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OPINION 5.

FIFT,EEN YEARS AGO, no one would have predicted the Serb leader would die in the prisoner's dock

Milosevic trial set revolutionary precedent

PAYAM AKHAVAN

he untimely death of former

Yugoslav president Slobo-

dan Milosevic has frustrated the

painstaking efforts of the Inter-

national Tribunal in The Hague

- to bring a measure of justice for
his victims.

Since there is no such thing as
a posthumonus judgment in crim-
inal trials, the world will not ben-
efit from a final verdict that au-
thoritatively establishes his re-
sponsibility for massive
atrocities against civilians.

In assessing the legacy of the
Milosevic trial, however, it is im-
portant to consider the broader
historical context of the struggle

for human rights in the post-

Nuremberg era. Against the en-
trenched culture of impunity
that characterized international
relations for so long, the fact
Milosevic died as an accused
man in the dock and not as an in-
fluential head of state is a revo-
lutionary precedent.

When I first became involved
in the Yugoslav conflict during
the summer of 1992, the pho-
tographs of thousands of emaci-
ated Boshians interned in con-
centration camps had shocked
the conscience of the world. But
there was no political will to con-
front the architects of “ethnic
cleansing” such as Milosevic,
who had shamelessly exploited

“Milosevic was
an astute politician
with an exceptional

capacity for
deception and
manipulation.”

ethnic hatred and violence as an
instrument of absolute power

Instead of intervention
against genocide, a UN-spon-
sored peace plan called for the
ethnic partition of Bosnia. Rati-
fying the territorial gains made
by atrocities was a mockery of
the myriad of UN resolutions
that condemned human rights
violations in former Yugoslavia.

I recall seeing Milosevic at UN
headquarters in Geneva, where
he assumed the role of peace-
maker, largely for Western con-
sumption. He was an astute
politician with an exceptional
capacity for deception and ma-
nipulation. Having recently seen
the unspeakable horrors unfold-
ing in Bosnia as a UN human-
rights monitor, I felt an over-
whelming rage at the casual san-
itization of genocide in the corri
dors of power.

While fashionable “clash of
civilizations” theories provided
a convenient explanation for the
atrocities, it was apparent that
the tearing apart of an ethnical-
ly mixed Bosnian society was no
spontaneous outburst of tribal
hatred. As with other genocides
in history, it was a premeditated
use of historical tensions, the
construction of an “enemy,” asa
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. means of political homogeniza-

tion and control.

The proposal to establish an
international criminal tribunal
initially was ridiculed by some
policy-makers as an expression
of naive idealism. However un-
savoury was Milosevic, he had
the power to effect a peace déal,
and this, it was suggested, was
more important than a misguid-
ed insistence on respect for hu-
man rights. Some went so far as
to argue it was essential to give
Milosevic and others, Iike
Radovan Karadzic and Ratko
Mladic, assurances of an
amnesty to provide them with
an incentive to end the war.

‘When the Yugoslav Tribunal
was eventually established by
the UN Security Council in May
1993, it was seen as a paper tiger;
a mere pretense of concern
rather than a genuine resolve to
intervene against genocide.
When Ijoined the tribunal short-
1y afterward, I had no illusion I
was somehow following in the
legacy of Nuremberg.

Against the backdrop of un- .
abated “ethnic cleansing” that
had accelerated to create a fait
accompli in advance of peace ne-
gotiations, the contradictions
were too great. It was like indict-
ing the Nazi leaders for aggres-

raeg S

o

burial grounds of Muslim men killed by Serb forces following the fall of Srebrenica.

sion while acquiescipg in the an-
nexation of Poland.
The tribunal, housed in an

empty insurance building in The

Hague, was a fiction. There were
11 judges paraded in front of
CNN cameras to create the illu-
sion of a judicial institution, but
only one staff member in the
prosecutor’s office, and no
prospect whatsoever of accessing
much of the evidence, let alone
arrestingany of the accused.

As one of the judges confided
tome then, it was morelikely the
tribunal would end in a fiasco. I
recall the tremendous excite-

“Only the most naive
in our midst - and I
was not one of them
- believed that
Milosevic would one
day face justice
in The Hague.”

ment when Dusko Tadic, a low-
ranking Boshian Serb criminal
who had tortured inmates in a
camp, was identified by refugees
and arrested in Munich, where
he was visiting friends and rela-

tives. Short of an army of occu-
pation, this was the best we
could hope for. Only the most
naive in our midst — and I was
not one of them - believed Milo-
sevic would one day face justice
in The Hague.

After the signing of the Day-
ton Peace Agreement in Decem-
ber 1995, NATO peacekeepers
were reluctant to execute the tri-
bunal’s arrest warrants for fear
they would become entangled in
another Mogadishu. Once again,
the political realists dismissed

the importance of justice asa vi-'

tal element of post-conflict
peace-building. The arrest of ac-
cused persotis by peacekeepers
was an unprecedented recogni-
tion of the interdependence be-
tween human rights and
realpolitik. By the time Milose-
vic moved on from Croatia and
Bosnia to the war in Kosovo, it
was abundantly clear appease-

. ment under the guise of political

realism had failed.

As NATO began its campaign
of bombardment against Serbia-
Montenegro, Milosevic expelled
almost one million ethnic Alba-
nians from this province. The
tribunal had not yet indicted
Milosevic, in part because inves-
tigators and prosecutors accus-
tomed to ordinary crimes did not
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appreciate the peculiaritieé of

systematic  state-sponsored

" crimes, and in part because

proving Milosevic’s place in the
chain of command in the Croat-
ian and Bosnian wars was a diffi-
cultand time-consuming task.
Kosovo changed all that. The
forces responsible for the mass
expulsions were directly under
the command of Milosevic.
‘When we submitted the indict-
ment for crimes against humani-
ty for confirmation in May 1999,

-we had a vague sense that histo-

ry was being made. For the first

time ever; a sitting head of state .

was being formally accused of
international crimes. Few of us

foresaw the momentous events

of September-October 2000,
when amassive campaign of civ-
il disobedience in Serbia finally
dethroned the seemingly invin-
cible Milosevic.

Even fewer imagined this once
untouchable man would be ex-
tradited to The Hague in June
2001, both because of consistent
international pressure linked to
a desire for regional stability,
and because Milosevic’s democ-
ratic foes in Serbia were more
than pleased to eliminate him
politically

The trial that began in Febru-
ary 2002 was fraught with diffi-

culties. The 293 prosecution wit-
nesses that eventually testified
were a fraction of those initially
contemplated. After all, how '
does one prove crimes extending -
over a period of almost a decade;
across three countries, and in-
volving millions of victims?
And while some have criti-
cized the slow pace of the pro-
ceedings, the desire for efficien-
cy must always be weighed

. against the requirement of im-

partiality and an unfettered op-
portunity for the accused to de-
fend himself.

While Milosevic never recog-
nized the tribunal’s legitimacy,
he did vigorously use the pro-
ceedings as a forum for political
propaganda, and his martyr im-
age among some groups in for- .
mer Yugoslavia helped keep his.
otherwise spent political for-
tunesalive, though marginally: -
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untold suffering on the Yugoslav - *
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‘manipulation. This time, be out-
smarted even himself.

It is unfortunate there is no
Milosevic judgment, no official
historical record that can help
the reconciliation process in
former Yugoslavia with the

truth, But we should not lose

sight that in a century that
countenanced the likes of Pol
Pot, Idi Amin and Mengistu, the
mere indictment and prosecu-
tion of Milosevic forever
changed the boundaries of pow-
er and legitimacy in interna-
tional affairs.

And even if the victims did not
see justice, it was not lost on
them - as expressed by a Bosn-
ian newspaper - that the grand
architect of “Greater Serbia”
died in a 15-foot cell .
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